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THE NEW BRAZILIAN COMPETITION ACT 

 
The Brazilian Congress approved today a bill of law establishing the new Competition Act. 
The Congress will forward the bill of law to the President of the Republic within the following 
days, who may sanction the law, veto the entire law, or veto some articles of the law. The main 
changes introduced by the new Competition Act are: (i) the unification of the three existing 
competition authorities into a single one; (ii) the introduction of a pre-merger review system, 
with amended notification thresholds; and (iii) the boosting of the current human and financial 
resources for competition enforcement in Brazil. 
 
 
THE REARRANGEMENT OF THE BRAZILIAN COMPETITION DEFENSE SYSTEM 
 
The new Competition Act rearranges the Brazilian Competition Defense System by 
concentrating the functions on competition enforcement of the three competition authorities 
(SEAE, SDE and CADE) into a single one (CADE). SEAE shall be responsible for 
competition advocacy, particularly before governmental authorities, legislative authorities and 
other public entities. 
 
The unification of the three existing competition authorities into a single authority is expected 
to bring more efficiency to the system and avoid the overlapping of functions. Under this new 
arrangement, CADE will be composed by the following bodies: 
 

• The Administrative Tribunal remains as the decision-making body in charge of 
rendering final and binding administrative decisions on mergers notifications that are 
not cleared by the Superintendence General or even on merger notifications that are 
cleared by the Superintendence General, if the Tribunal disagrees with this decision or 
if a third party files an appeal against it, and on investigations of anticompetitive 
practices. The Tribunal will continue to be composed by a president and six 
commissioners, but they will now serve a single four-year term, without the possibility 
of reappointment. 

 

• The Superintendence General, which is headed by a Superintendent General with a 
two-year term and the possibility of one reappointment, is empowered to render final 
administrative decisions to clear merger notifications, to render non-binding opinions 
on merger notifications that, on its opinion, could not be unconditionally cleared, and 
to conduct investigations of anticompetitive practices, which will be ultimately decided 
by the Administrative Tribunal. 
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• The Department of Economic Studies, which is headed by CADE’s Chief 
Economist, is responsible for rendering non-binding economic opinions and preparing 
economic studies in general. 

 

THE MERGER CONTROL SYSTEM 

The new Competition Act establishes a mandatory pre-merger notification system and the 
closing of the transactions will now require the previous approval by CADE or the expiration 
of the statutory time period. It also provides for two significant changes in the notification 
thresholds: (i) the elimination of the market share notification threshold; and (ii) the 
introduction of a secondary turnover notification threshold. 

Under the new Competition Act, the application of the turnover threshold will require one 
company or group of company meeting a primary turnover threshold of R$ 400 million and at 
least another company or group of companies involved in the transaction meeting a secondary 
turnover threshold of R$ 30 million. 

The new Competition Act also introduces some exceptions to the types of transactions that 
are subject to merger control. 

The new Competition Act also sets out stricter statutory time periods for the review of the 
transactions, establishing a maximum term for the issuance of a final administrative decision of 
240 days from the date of the notification, which may be extended for up to 90 days if the 
transactions require a deeper analysis. Therefore, CADE will have to render final 
administrative decisions on merger notifications within the maximum period of 330 days from 
the date of notification. 

 
THE PROSECUTION OF ANTICOMPETITIVE PRACTICES 
 
The main changes introduced by the new Competition Act on the prosecution of 
anticompetitive practices are related to the criteria for the setting of fines and to the leniency 
program. 
 
As to the setting of the fines that may be imposed for anticompetitive practices, the new 
Competition Act provides that violations of the economic order could subject companies to 
fines which could vary from 1% to 30% of the gross revenues of the company, group or 
conglomerate in the last financial year preceding the start of the investigation, and expressly 
limits the revenues to be considered in this calculation to the relevant market in which the 
practices have been carried out. The fines applicable to individuals will be calculated based on 
the fine effectively imposed on the company and could vary from 1% to 50% of the fine 
imposed to the company.  
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The new Competition Act also provides for some changes in the non-exhaustive list of 
conducts that might be considered as violations, such as the elimination of abusive pricing as a 
type of violation and the inclusion of other practices as types of violation, such as the abusive 
exercise or exploitation of intellectual property rights. 
 
The new Competition Act also establishes more clear rules for the leniency program. Now, the 
leader of the cartel is eligible to apply for leniency and criminal immunity granted to the lenient 
is extended to other possible crimes related to the practice of cartels, such as fraud in public 
procurement.  
 
Regarding the criminal prosecution of individuals, the new Competition Act increases the 
maximum term of imprisonment from four to five years and establishes that violators will be 
subject to penalties of both imprisonment and fine, which will prevent violators from applying 
for a conditional suspension of the criminal sentence. 
 
 
THE ENTRY INTO FORCE AND TRANSITION RULES 

The Congress will now forward the bill of law to the President of the Republic within the 
following days, who may sanction the law, veto the entire law, or veto some articles of the law. 
The new Competition Act shall enter into force after six months from the date of its 
publication in the Federal Official Gazette. 

The new Competition Act provides for a transition rule. During the first year of enforcement 
of the new act, the applicants will be able to request authorization to close transactions before 
a final administrative decision is rendered. In this case, CADE will have 30 days from the date 
of the notification to render a decision on the request.  

* * * 

Warning: The purpose of this legal alert is to provide general information regarding relevant legal issues on 
Competition Law and shall not be considered as a legal opinion of any kind. Please do not hesitate to contact us 
if you need more detailed information or a legal opinion on the issues discussed in this informative legal alert. 

 


